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13. South East Europe: opportunities
and challenges for improving
regulatory quality

Margo Thomas*

INTRODUCTION!

South East European (SEE) countries,? as with other transition and devel-
oping countries, are seeking to increase levels of private investment in order
to help stimulate and sustain economic growth. The quality of regulation
affecting markets and business activity in general is increasingly viewed as
a factor of competitiveness that influences the investment decisions of both
foreign and domestic investors.

There is a significant body of work that supports the view that excessive
regulations have a negative effect on private investment, international trade
and growth. Bolaky and Freund (2004), Dollar and Kraay (2002), Rodrik,
Subramanian and Trebbi (2004) have shown that economies with stronger
institutions and inexcessive labor and business regulations are more likely to
realize higher rates of growth through international trade. As noted by
Djankov et al. (2002), the quality of institutions and excessive regulation can
have a significant negative impact on investment and levels of informality on
economic transacting. While it is generally recognized that the impact of
foreign direct investment (FDI) is influenced by a range of host country char-
acteristics, Busse and Groizard (2006) have shown that governments must
‘tackle the institutional setting and regulatory framework’in order to achieve
the positive welfare effects of foreign direct investment (FDI) inflows.

The momentum for regulatory reform appears to be increasing in SEE
as governments seek to increase the levels of private investment and
growth. The OECD Investment Compact report (2004) noted that there is
an increasing recognition of the importance of high-quality regulation at
the national, regional and local levels in SEE countries.

* This chapter should not be reported as representing the views of the International Finance
Corporation (IFC) and/or the World Bank Group (WBG). The findings and views expressed
are those of the author and should not be interpreted as those of the IFC and WBG.
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The focus of these countries on possible EU integration, as well as
the influence of international financial institutions (IFIs) and donors,
have helped to raise these issues in the economic development agenda.
Throughout the region, governments have committed to and/or embarked
on some element of systemic regulatory reform aimed at improving the
quality of regulations affecting business procedures. This is evident in the
action plans submitted under the Investment Compact (the South East
Europe Compact for Reform, Investment, Integrity and Growth) of the
Stability Pact.3 Bosnia and Herzegovina (BiH) is undertaking a guillotine
review of business formalities and inspections regulations in the Republika
Srpska; Croatia recently approved the implementation of a national guil-
lotine review of business regulations and has conducted regulatory impact
assessment (RIA) reviews of specific pieces of legislation; Bulgaria has
instituted RIA on a pilot basis; Macedonia has passed a decree to establish
a regulatory review function at the center of government; Moldova has
implemented a Regulatory Guillotine™* to review existing normative acts
governing entrepreneurial activity and has recently passed a law? to insti-
tute RIA for new laws and normative acts and a guillotine review of laws;
Serbia has established a Regulatory Reform Council and is in the process
of institutionalizing RIA; and, Romania has established a regulatory gov-
ernance unit at the center of government to lead the business environment
regulatory reform process. The importance of strong championship for
effective regulatory reform is clear, given the experience of the OECD coun-
tries. Within SEE, championship at the highest level of government is crit-
ical for effective implementation and institutionalization of a regulatory
quality agenda. There is some anecdotal evidence to support the view that
political support or appreciation for systemic regulatory reform as a factor
of competitiveness is emerging. For example, in the recent political cam-
paign in Macedonia, at least one party included regulatory reform and
tools such as the guillotine as part of its proposed economic program. A
similar ‘link’ is apparent in the pre-election dialog in BiH’s Republika
Srpska as well.

This chapter focuses on administrative regulations® affecting the start-up
and operation of business, recognizing that economic and social regula-
tions are also part of the broad regulatory framework. It provides an
overview of regulatory governance in the region and looks at the recent
experience of three countries — Bosnia and Herzegovina, Moldova and
Serbia — that have embarked on regulatory reforms from different strategic
approaches. The goal of this chapter is to examine some of the challenges
faced by these countries in strengthening the quality of regulation and gov-
ernance and to draw lessons of experience for other developing countries.

The chapter sets out to make the following three points:
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1. While the countries in SEE may not have explicit regulatory gover-
nance systems comparable to those of the OECD countries, they have
in place elements of regulatory governance systems that are part of the
pre-transition legacy or that have been acquired through the reforms
associated with the ongoing political and economic transition.

2. These pre-existing legislative, administrative and judicial arrange-
ments, characterized as ‘institutional endowments’ by Levy and Spiller
(1995), influence the design, implementation and effectiveness of regu-
latory frameworks in a given country.

3. Since regulatory governance encapsulates a systemic approach to
improving the quality of regulation and the effectiveness of govern-
ment, it is essentially a process that must be adapted to and aligned
with the legal and institutional frameworks, capacities and political
realities in a given country. This is important in countries with resource
limitations and where there may be limited political capital to support
an aggressive regulatory reform agenda.

The chapter is organized in three sections. The first provides an overview
of regulatory governance in SEE. This discussion draws on the findings of
the OECD Regulatory Governance survey (OECD, 2004) and the 2006
Regulatory Governance survey conducted by the University of Manchester’s
Centre on Regulation and Competition. The second section focuses on the
experience of three SEE countries — Bosnia and Herzegovina, Moldova and
Serbia. The third section attempts to draw lessons of experience for other
developing and transition economies.

OVERVIEW - REGULATORY GOVERNANCE IN SEE

At the center of the New Public Management (NPM) approach to effective
and efficient government in the regulatory state, the concept of regulatory
governance moves beyond the narrow objectives of deregulation and slim-
ming the state to emphasize democratic governance factors such as open-
ness, participation, accountability, effectiveness and coherence in the
development and implementation of policy. It encompasses the role of gov-
ernment and the interplay of regulatory actors at the legislative, judicial
and sub-national levels of the state. This concept is based on two pillars
(OECD, 2002):

1. an effective regulatory management system — including the processes
and institutions, through which regulations are developed, enforced
and adjudicated;
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Figure 13.1 SEE regulatory quality

2. good governance through efficient, transparent and accountable poli-
cies and institutions to protect consumers and to achieve sustainable
development as well as social and environmental goals.

Within this context, regulatory quality is a defining measure of government
effectiveness on the national and sub-national levels. The 2005 OECD
Guiding Principles for Regulatory Quality and Performance emphasizes the
importance of ‘a coherent, whole-of-government approach to create a
regulatory environment favorable to the creation and growth of firms, pro-
ductivity gains, competition, investment and international trade’.

It is recognized that the SEE transition economies have a long way to go
given their relatively weak institutions and limited capacities. However,
some improvement in regulatory quality is evident (see Figure 13.1) based
on the first order reforms (Williamson, 2000),” institutional strengthening
and administrative simplification associated with the transition to market
economies. Moreover, the increased levels of FDI and economic growth for
most countries in the region (see Figures 13.2 and 13.3) may be attributed
to a range of factors including regulatory quality. According to the World
Bank (2002), investment flows are likely to be higher for countries with
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Figure 13.2 SEE per capita FDI inflows (USD ’1000)
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Figure 13.3 SEE annual GDP growth (%)

better domestic investment climates, that is, countries with good gover-
nance, sound institutions and property rights. The fundamental challenge
faced by the SEE countries is deepening reforms in order to generate
sustainable growth.

In 2004, the OECD published a comprehensive review of regulatory gov-
ernance in SEE (OECD, 2004). Drawing on the experience of OECD coun-
tries and the OECD Recommendations on Regulatory Quality, this report
identified three mutually reinforcing elements of a regulatory governance
framework:
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1. An explicit policy for systematically improving the quality of regula-
tion and efficiently employing the regulatory authority of the state.
This policy should be adopted at the highest level of government.

2. An established capacity or ‘oversight body’ for leading and imple-
menting the regulatory governance agenda, preferably at the center of
government.

3. A strategy for enforcing and implementing the policy. Various tools are
available for implementation, including regulatory impact assessment
(RIA) and consultation.

While none of the SEE countries has in place all of the three elements of a
regulatory governance framework (as defined above), many have instituted
different aspects of these elements, as shown in Table 13.1.8

With the exception of Serbia, no country has an explicit, overarching
policy for ensuring the quality of regulation. In October 2004, Serbia
adopted amendments to the Rules of Operation of the Government requir-
ing regulatory impact assessments for new laws and subordinate regula-
tions and established the Council for Regulatory Reform as a starting point
for the development of a regulatory reform strategy. Macedonia, Moldova,
and Romania have launched initiatives aimed at introducing systematic,
ex ante reviews of laws and regulations. In addition, most countries in the
region have undertaken ex post reviews of laws and regulations, building on
previous administrative simplification reforms of business start-up and
operation procedures (e.g., business registration, licensing and permits,
inspections, taxation administration, customs and labor regulations).’

Asnoted by the OECD (2004), a central dimension of good regulatory gov-
ernance is the existence of systematic and mandatory ‘checks and balances’
to rule-making powers. All SEE countries have established laws and proce-
dures governing the rule-making process and institutions at the center of gov-
ernment that have the responsibility for reviewing proposed laws (see Table
13.1). In Romania and the former Yugoslav Republics, this responsibility
rests with legislative councils or secretariats, while in Albania, Bulgaria and
Moldova, the Ministry of Justice carries out this function. The authority of
these institutions to challenge and comment on the substance of laws or reg-
ulations varies and generally the scope of their review is limited to the form,
legal quality, constitutionality and conformity with international treaties.

In all SEE countries, at least one institution has this central review func-
tion and most have instituted supplemental budgetary and EU compliance
reviews, with varying levels of rigor and formality. Each country requires an
assessment of the fiscal impact of proposed laws within the context of
broader public administration and fiscal reforms. Increasingly, requirements
for monitoring the approximation of draft laws with European Union stand-
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ards are being introduced. Bosnia and Herzegovina, Bulgaria, Croatia
and Macedonia have instituted measures to promote EU approximation.
In addition, assessments for the potential impact on business activity are
being introduced on various levels. Moldova’s Ministry of Economy is
tasked with assessing draft laws for their potential impact on business and
the Regulatory Reform Council plays a similar role in Serbia, while
public—private councils in Albania and Montenegro have been charged with
providing opinions on the potential business impact of draft laws.

In terms of the tools for implementation, the strategies and application
vary quite widely across countries in SEE. As shown in Table 13.1, most
countries have basic ex ante regulatory transparency mechanisms for
forward planning of laws, notice and comment periods and active consulta-
tion. These mechanisms are generally quite weak, with the notable exceptions
being Bulgaria’s formal system for forward planning and coordination and
Romania’s robust consultation mechanism that has been formalized under
the Sunshine Law!? and in which private sector bodies (e.g., the Strategic
Alliance of Business Associations, the Chamber of Commerce and Industry
of Romania) and the Social Dialogue Commissions play an active role in
policy dialogs and in providing comments on major legislation. Throughout
the SEE, there is a growing network of business advisory councils, business
task forces and working groups associated with administrative simplifica-
tion and business climate reform initiatives (e.g., Albania, Bosnia and
Herzegovina, Croatia, Macedonia), foreign investor councils and chambers
(e.g., Croatia, Serbia), competitiveness councils (e.g., Croatia, Macedonia,
Serbia) and other private sector organizations that can play a critical role in
promoting transparent and vigorous consultation in high-quality fora.

In 2004, the OECD concluded that SEE experience in the application of
RIA as a tool for systematically assessing the impact of policies and regu-
lations is relatively modest. Since then, there has been an increased momen-
tum and focus on the ex ante and ex post application of impact assessment
in the region.

In terms of ex ante assessments, Serbia is the most advanced in the region,
with the introduction of mandatory RIA for legislation proposed by the
government. Although the implementation of this requirement has been
hampered by limited resources, RIAs are being selectively conducted by the
Council for Regulatory Reform (Marusic¢, Milovanovi¢ and Penev, 2006). In
the cases of Bulgaria and Moldova,!! although there are requirements for
mandatory RIA for primary and secondary legislation, this tool is not being
applied systematically. Croatia has completed pilot RIA exercises and is cur-
rently applying the RIA to assess the potential impact of selected draft laws.

There is increasing momentum for the application of ex post application
of the RIA methodology for guillotine reviews. In 2005, Moldova carried

253

o



:PUbchz PE

phil

Users:

Page 254 Phil's G4 Phil's G4

12:17 p

3/7/07

- KIRKPATRICK TXT.gxd

M1015

v

Awouooqg dourul sonsnf
1 4 € 4 [4 4 1 T JoAnsmumn  jo AN Jo AnsIuIy ON  BAOPION
uoneIsauy
ueadoing ouBUL  JBLIBIAIOS BIUOPAOBIA
4 I € I € I 4 T JoAnsmmy  Jo ANSIUIN - SADRISIZY] ON Jo doy
uoneIsauy Uone[SIZ]
ueadoinyg Qoueul  10J WO
€ [4 € VN € [4 I ¢ JoAnswipn jo Answirp Jaurqe ON BIROID
1da €801
A310U7 pue SIQ)STUIIA
Awouodoq Jo [ouno)
Jo Anstury ‘ouno)
sIePY QATYR[SISO]
ueddoing  eoueul Jo —onsN[ JO
T e z € z z I ¢ Jo Answrp AnSIury ADSTUIIA ON eLIRSING
9)e1010211(
nd
—JeLIBJOI0NS  JRLIBIOIOIS
€ € [4 [ [4 [4 [ [4 OIuOU0dy  9ANE[SIZo] ON H'd
QouBUl] JO  d1SN[ JO
[ ! ! € ! VN VN Anstary Ansturiy ON Blueqry
uone  JUASUOD uone  sjuowWwIod  Suru
WLI0JaI -uruIe SI §S900B  -}[NSU0D pue -uerd S[O1}U0d S[O1}U0d S[O1U0D Korjod
uonoadsu] YTy SOSUDITT  QOUS[IS  I10Ndg  QAIDY QNON  premioq 12U10 18png reSo1  wordxg
£SI0JBIIPU] S[OO], pue® A391BN1S Apog WSIIS10AQ Korjod
$I1JUNOD HH S Ul hv\kb%ﬁmswk\mb:@ﬁkm;c% \QQNENEMMM ['E]219v]

254



:Pubch: PH

phil

Users:

Page 255 Phil's G4 Phil's G4

12:17 p

3/7/07

- KIRKPATRICK TXT.gxd

M1015

‘uonnadwo)) pue UoneM3ay Uo 213U “I9ISAYIUBIA JO AJISIOATU() ‘AJAINS 9OUBUIIAOD) AI0IBN3IY 9007 {($007) ADHO -224nog

-so110e1d poo3 @DHO 01 9[qeredwod douewI0j1ad sAJBIIPUL G :G O | JO 9[BOS "UOIIRWLIOJUI
Arejuowd[ddns pue £9AINS 90URUIIAOD) AI01R[NSIY 9(()T S 19ISAUOURIAl JO AJSIDAIU) Y] UO PAseq 9((g Ul Joyine £q pajepd) ‘uoneuwiojur
Areyuowdrddns pue ma1Ad1 @I 00T Y3 01 sasuodsar Uo paseq UOIAON-BAOPIOD) 1es9) AQ PadO[oAdp Surjel pue o[eds oseq , 210N

JBLIB)IOS
JANR[SIST
wojoy 0O SN
uonemsoy £901A10G
JIIouU0dq dourul 18391
€ € VN € € [ ¢ 1oy[ouno)  Jo Answip 3O 0Yo RN BIQI98
Q0uBUI]  JBLIBIAIAS
z 4 z z z z JO ANSIUT]  9ANR[SISOT ON OISoUUOIN
s10)1pny
Jo 1mo)H
pue 2oueul ]
anqnd [Punoy
[4 € € [4 ¥ [4 [4 JO ANSIUIAL - 9ANR[SISY] ON BIUBWIOY

255



M1015 - KIRKPATRICK TXT.gxd 3/7/07 12:17 pgt Page 256 Phil's G4 Phil's G4:Users:phil:Publ"Ac: PH

256 Regulatory impact assessment

out an extensive guillotine review of close to 1000 normative acts and, in
July 2006, passed a law that established a timetable for the revision and
assessment of all laws regulating business activity. In similar fashion, the
Republika Srpska in Bosnia and Herzegovina is conducting a review of
business formalities and inspections procedures and the Government of
Croatia has approved plans to launch a similar exercise in September 2006.

REGULATORY REFORM IN THREE SEE
COUNTRIES

Bosnia and Herzegovina

Following the break up of Yugoslavia and the ensuing political and ethnic
conflict, Bosnia and Herzegovina (BiH) still faces the costly legacy of the
conflict and the combined challenges of post-conflict reconstruction and
transition from a centrally planned to a market economy. With the assistance
of the international community, BiH has succeeded on a number of fronts. A
number of difficult and important institutional reforms have been success-
fully implemented. BiH has achieved macroeconomic stability and has initi-
ated a range of business environment reforms. However, BiH continues to lag
behind its neighbors in the region. Important structural reforms still need to
be completed and the administrative procedures associated with market
entry, operation and exit need to be further streamlined and simplified. As
shown in Figure 13.1, investors still perceive regulatory quality in BiH as rel-
atively poor and the World Bank’s 2006 Doing Business report ranks BiH as
number 87 (of 155 countries) in terms of the ease of doing business.

The complex administrative and decision-making framework, limited
technical capacity, and weak policy coordination across the different levels
of government further compound the difficulties faced by BiH in the tran-
sition process. The government’s Medium Term Development Strategy
identified a number of reforms that are necessary for sustainable growth
including business environment, enterprise and labor market reform.

Legal and administrative framework

The Constitution of BiH provides a framework for a complex governance
structure at the state and entity levels. The Constitution spells out the role
and responsibilities of the executive, legislative and judicial institutions of
the state of BiH vis a vis the responsibilities of the entity of the Federation
of Bosnia and Herzegovina (FBiH) and the entity of the Republika Srpska
(RS). Responsibility for foreign policy, defense, security, refugees and civil
affairs, international relations, trade and taxation rests at the state level.

o
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The Constitution of BiH and the Constitution of FBiH define the respon-
sibilities of the Federation Government and those of the cantons as well as
the responsibilities shared by both levels of government. The responsibili-
ties of the cantons include policy for the regulation and funding of public
services, local land use and the regulation and promotion of local business.
In parallel, the Constitution of the BiH and the Constitution of the RS
spell out the responsibilities of the Government of the RS since there are
no cantons in this entity. In addition, Br¢ko has a status separate from the
FBiH and RS with governmental authority residing within the district and
the BiH institutions (Causevi¢, 2006). Responsibility for rule-making rests
at each level of government within its specific competencies in accordance
with the Rules of Procedure. In addition, the Office of the High
Representative (OHR), established under the terms of the Dayton Peace
Agreement, has the authority to propose and impose laws in cooperation
with the BiH Members of Parliament, Council of Ministers, Presidency
and Parliament chambers. This complex structure and allocation of
authority at the various levels of government necessarily frames the
approach to regulatory governance in BiH.

The Rules of Procedure on all three levels of government include pro-
visions for consultation within government. Draft laws must be supported
by justifications addressing the constitutionality, legal basis and budgetary
impact of proposed laws and opinions from designated bodies. For
example, in the case of FBiH, opinions are required from the Legislative
Office, Federal Ministry of Justice and Federal Ministry of Finance in
FBiH (Penev, 2006). In the RS and FBiH, the Rules of Procedure provide
for public consultations to be conducted at the discretion of the relevant
legislative committees. Similar provisions are included at the state level in
the Rules of Procedure of the House of Representatives and the House of
Peoples. Generally, public consultations are conducted only in the case of
critical legislation. When consultations are conducted, they are done on a
tripartite basis — engaging labor unions and the chambers of commerce.

There is no explicit policy on regulatory quality in BiH and no body (or
bodies) charged with systematically assessing the impact of proposed laws
and regulations (Penev, 2006). Since much of the authority for regulating
the start-up and operation of business resides at the entity and municipal
levels in the RS and at the entity and cantonal levels in FBiH, responsibil-
ity for improving regulatory quality for business activity effectively rests at
the corresponding levels of government.

Administrative simplification

With the assistance of the donor community, a range of activities related
to administrative simplification have been undertaken in BiH, covering

o
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reforms in areas such as business registration, inspections, business licens-
ing, customs and taxation administration. Improvements are evident in the
regulatory quality indicator (Figure 13.1). Despite these improvements, it
is clear that further work needs to be done. In terms of the overall ease of
doing business, BiH is ranked at number 87 of a total of 155 countries.

Two complementary approaches to promoting administrative simplific-
ation have been applied in BiH. They are instructive since they underscore
the importance of engaging the appropriate levels of government in
designing and implementing regulatory reform, securing ownership and
credibility among stakeholders, and marshaling resources to support
implementation.

Under the first approach, diagnostic analyses, such as the Review of
the Legal Framework and Administrative Barriers to Investment (FIAS,
2000), were carried out at three levels of government, addressing the
issues relevant at each level of government and making recommendations
for harmonizing entity-level laws and regulations, where appropriate.
Comprehensive reforms were designed, implemented and institutional-
ized with technical support provided by international donors, including,
for example, the World Bank’s comprehensive Business Environment
Adjustment Credit project; USAID’s programs on taxation reform, bank-
ruptcy and liquidation, inspections and permits; and, UK-DFID’s project
on business registration streamlining. However, the work of actually imple-
menting change is done at the entity and cantonal levels through various
working groups. The outcomes and impact of these reforms varies for a
number of reasons including lack of capacity and resistance to change.

Under the second approach, a fast moving ‘bulldozer’ initiative was
launched by the Office of the High Representative (OHR) in 2002. Under
the leadership of a committee, which included representatives of the
Council of Ministers, OHR, entity governments and the private sector,
wide consultations were conducted to target specific aspects of business-
related regulations for amendment (World Bank, 2004b). This is very much
a bottom-up approach in which safeguards are required to avoid capture or
perceptions of capture by special interests. Several iterations of the bull-
dozer have been conducted and efforts have been made to institutionalize
this mechanism.

Regulatory reform in the Republika Srpska

More recently, the Government of the RS initiated several inter-related
measures to build on ongoing public sector reform and administrative
simplification work and to improve systematically the quality of regulations
affecting business activity. In November 2005, the government adopted a
policy recommendation for the introduction of regulatory impact assess-

o



M1015 - KIRKPATRICK TXT.gxd 3/7/07 12:17 p% Page 259 Phil's G4 Phil's G4:Users:phil:Publ"Ac: PH

South East Europe 259

ment (RIA) in reviewing policy proposals and laws. Following a change in
political leadership, and the emergence of the new Prime Minister as a
strong champion for business environment reform, the government issued a
decree to establish a Regulatory Reform Council (chaired by the Prime
Minister and including the Ministers of Finance and Economic Relations
and Coordination, the President of Municipalities and representatives of
the private sector — the Chamber of Commerce and Association of
Employers) and launched an ex post review of business formalities (licens-
ing and permits system) and inspection-related controls and measures. The
government has committed publicly to reducing significantly business for-
malities and inspection measures and has garnered extensive support from
the business community in this undertaking.

In view of the limited resources and technical capabilities for imple-
menting this guillotine review, a small secretariat was established in the
Ministry of Economic Relations and Coordination to support the
Regulatory Reform Council and to lead the review process. Although it is
not at the center of government, the secretariat effectively reports to the
Prime Minister and it works closely with the Legislative Secretariat and
other parts of government to facilitate the guillotine review. The staff of the
secretariat constitutes a small group of public servants, supplemented by
four-person team of consultants — lawyers and economists and interna-
tional experts.!2 In addition to the coordinating function of the secretariat,
the role of the secretariat staff and the consulting team is to review and
challenge the submissions of the various ministries of the government, take
on board the findings and recommendations of the stakeholder consulta-
tions and to make recommendations to the Council for eliminating and
streamlining formalities and inspection measures. The registry of ‘valid’
informalities and inspection measures will be a critical output of the guil-
lotine review. It is expected that this registry will be accessible to the general
public through the internet, thereby increasing transparency and access to
information on business regulations.

The guillotine review process includes an energetic public relations cam-
paign and an extensive public consultation component. Starting with the
launch of the guillotine, the government has undertaken a public relations
campaign to explain the objectives and expected outcomes of the exercise
and to build broad support for the initiative. As part of a structured public
consultation mechanism, sectoral inspection working groups established
by the Chamber of Commerce under a related USAID project, play a crit-
ical role in reviewing inspection measures and consulting with the private
sector to make recommendations for the guillotine. The sessions of these
working groups are open to the public and to the press. The sessions have
been generally well attended by the business community and often generate
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vigorous, open discussions about the clarity, consistency and impact of
inspection measures and the administration of inspections. One of the
emerging points of discussion relates to the need for a systematic review of
the impact of proposed laws and regulations. The business community has
recognized that the outcome of the guillotine could be undermined if an
ex ante review mechanism is not implemented and is now advocating the
introduction of RIA. In addition, the leaders of several municipalities have
initiated a discussion on the applicability of the guillotine review at the
municipal level.

The guillotine review is still a work in progress and the effective outcome
is yet to be seen. However, there is every indication that the process has
effectively applied some of the key principles of the regulatory governance
framework — increased openness, participation, accountability — in helping
to improve the coherence and quality of regulations affecting business
operations in the RS. Despite the strong political leadership, a number of
challenges have emerged as ministries within government resist efforts to
streamline business formalities and promote a change in the command and
control culture of the public service. Nevertheless, this initiative provides
the nucleus of regulatory policy that can be further developed and applied
more broadly. Moreover, there is strong potential for the RS model to be
adapted and applied in the rest of BiH.

Moldova

With the break up of the Soviet Union, Moldova faced a number of chal-
lenges in the process of the political and economic transition to a democ-
ratic, market-oriented economy. Following a period of political instability
and slow growth, Moldova has staged an economic turnaround. Since
2000, the economy has grown some 40 percent, with average real growth
rates of 7 percent. However, the major source of this growth has been
worker remittances. Private domestic investment is relatively low (roughly
17 percent of GDP), the government faces the considerable challenge of
generating sustainable growth. Since the government views private invest-
ment, both domestic and foreign, as an important engine of sustainable
growth, it has focused attention on improving the business environment
and the quality of regulations affecting business operations in order to
reduce the cost and risk of doing business. The Ministry of Economy
champions and is spearheading the ongoing regulatory reform initiative.

Legal and administrative framework

The legal system in Moldova is based on the Soviet and continental legal
systems. The Law on Legislative Acts and the Law on Normative Acts
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provide the basic framework for the rule-making process. The Ministry of
Justice has the responsibility for reviewing draft laws and preparing legal
opinions before discussion in the Cabinet of Ministers and to represent the
Cabinet in the relevant parliamentary discussions. In principle, draft regu-
lations are subjected to legal, policy coherence and budgetary impact
scrutiny. The laws on legislative and normative acts require that the attach-
ment of an informative note with legal and economic analysis to support
draft laws and regulations. However, this requirement constitutes a mild
scrutiny that is not rigorously enforced. The primary review is legal and
focuses on the constitutionality of draft laws. In addition, the Ministry of
Finance is responsible for the budget impact review.

There is no explicit, overarching policy on regulatory quality in Moldova
although the 2005 EU Action Plan and the 2006 Law on Basic Principles
Regulating Entrepreneurial Activity establish key elements of such a policy.
As is the case in most SEE countries, Moldova’s approach to regulatory
governance is rooted in the established institutions and administrative laws
and procedures of government. For example, under the rules of the gov-
ernment, there are requirements for consultation with all stakeholders
during the law drafting process. However, in practice these requirements are
rarely or selectively observed and there is no enforcement. As a result, a
draft Law on Full Decision-making Transparency has been prepared to
strengthen these requirements. As noted in Table 13.1, Moldova has
applied some aspects of the standard regulatory governance tools includ-
ing forward planning, notice and comments, and consultation. However,
clearly there is much room for improving and enforcing the use of these
tools in order to improve the quality of regulations and strengthen the rule-
making process.

Regulatory reform in Moldova

Starting in 2000, Moldova introduced several regulatory reform initiatives
including the passage of legislation for the establishment of a competition
agency and administrative simplification programs. The results of these ini-
tiatives were mixed and there was considerable resistance to change within
the public service and from special interest groups.

In 2004, the World Bank completed a comprehensive assessment of the
investment climate in Moldova (World Bank, 2004a). This assessment iden-
tified a range of administrative and legal impediments to business activity
and stressed that excessive regulations and the risks associated with poor-
quality regulations and non-transparent administrative procedures had a
significant negative impact on private investment and economic growth in
Moldova. Business surveys showed that Moldovan managers spent roughly
19 percent of their time complying with regulatory requirements and the
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bureaucracy and businesses spent more than 2 percent of their revenues on
bribes and facilitation payments, on average. In addition, it was found that
the powers and institutions of the judiciary lacked credibility due to cor-
ruption, discretionary authority, political influence over the judiciary and
the absence of accountability mechanisms (World Bank, 2004a). This report
recommended, among other things, that Moldova develop a strategy and
institutional framework for deregulation and introduce RIA of government
regulations affecting the investment climate.

With the support of the World Bank and bilateral donors, including
USAID, Moldova has taken a number of steps to build on the business
environment reforms initiated in 2000 and to develop and implement a
strategy for regulatory governance. This strategy has been championed by
a reformist Ministry of Economy and Trade. The regulatory reform agenda
has apparently gained deeper traction with the re-election of the govern-
ment in 2005 and the political window for pursuing aggressive reforms.

In 2004, the government adopted the policy Decision on the Reform of
State Regulation and Entrepreneurship Activity.!? This decision provided
the legal basis for establishing an inter-ministerial commission, a national
working group (NWG), and a secretariat to develop a coherent regulatory
policy and framework for implementation. The commission was subse-
quently transformed into the State Commission for Regulatory Reform.
The NWG consists of 32 permanent members and 18 ad hoc members
drawn from the public and private sectors.

In 2005, the government launched a guillotine review of subordinate reg-
ulations with the Decision on the Registry of Normative Acts and the
Registry of Authorizations, Permits and Certificates governing entrepre-
neurial activity.!* Under the guillotine review, approximately 1000 norma-
tive acts were reviewed: 426 were retained and included in the registry; 285
were targeted for amendment; and 99 were eliminated. In addition, the
number of authorizations, certificates and permits governing entrepreneur-
ial activity was significantly reduced and a registry has been established.

In 2005, the government adopted the EU-Moldova Action Plan, which
articulated Moldova’s commitment to economic reform, approximating of
Moldovan legislation with that of the EU and its goal of integrating into
the EU. This action plan perhaps comes closest to outlining a national reg-
ulatory policy and can be interpreted as a first step in this direction. Box
13.1 outlines the major regulatory and administrative reform elements of
the action plan.

In July 2006, the Parliament passed the Law on Basic Principles
Regulating Entrepreneurial Activity. This law establishes the legal and insti-
tutional framework for the systematic review of existing and proposed laws
and regulations affecting business activities. It is based on the principles of

o



M1015 - KIRKPATRICK TXT.gxd 3/7/07 12:17 pgt Page 263 Phil's G4 Phil's G4:Users:phil:Publ"Ac: PH

South East Europe 263

BOX 13.1 THE EU-MOLDOVA ACTION PLAN

The EU-Moldova Action Plan, signed in February 2005, covers a wide
range of issues, including democratization, health standards, legal
reform and economics. In the economic area, it includes the following key
elements:

Administrative reform and reform of the judiciary:
e adopting an ethics code for civil servants, judges and law enforce-
ment bodies;
® implementing a working program for regulatory reform;
e amending laws concerning the independence and impartiality of
the judiciary;
® introducing administrative reform of local government.

Improving the investment climate:

® screening of national legislation to identify barriers to business
establishment and progressively abolishing them;

e taking steps to reduce over-regulation, improve transparency and
predictability and reduce further the burden of licensing and
inspection regimes;

e setting up a dialogue on regulation, enterprise and industrial policy
with foreign investors;

® enhancing the prudential regulatory framework for financial
markets and supervision to bring it in line with that in the EU;

e® creating a national agency for competition protection, providing it
with sufficient budgetary means to carry out its mandate.

Trade promotion:
e harmonizing legislation and procedures with EU norms on certifi-
cation and control of origin of goods in Moldova;
® preparing a plan of steps toward fulfillment of EU requirements on
animal health and for the processing of animal products, and for
hygiene in food processing.

Source: Moldova Ministry of Foreign Affairs. www.mfa.md/EN/Action_Plan_EU_
Moldova.pdf.

predictability, transparency and proportionality and it establishes RIA as
one of the primary tools for implementation. This Law provides for a repeat
of the guillotine exercise, this time targeting laws affecting business activity.

SERBIA

Following the armed conflicts of the 1990s, international isolation and
deterioration of the rule of law, Serbia emerged from the velvet revolution
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in 2000 and embarked on the second wave of its transformation to a democ-
racy and transition to a market economy. Starting in 2000 and despite a
number of subsequent political setbacks, Serbia implemented several
major policy steps as part of its transition. These steps, largely consistent
with the first generation Washington Consensus reforms, were aimed at
stabilizing the economy, integrating Serbia into the global economy and
jumpstarting economic growth. Since 2000, Serbia has achieved average
annual economic growth rates of roughly 5 percent and 2006 growth rates
are now projected at around 7 percent, inflation rates have been reduced
from approximately 100 percent in 2000 to 16.5 percent by September 2005,
and annual inward FDI flows have risen steadily, peaking at USD1.4 billion
in 2003 driven by privatization. In 2005, Serbia was recognized as one of
the top reformers by the World Bank’s Doing Business report. However, as
noted by the World Bank’s Investment Climate Assessment (2004a), the
initial reforms focused on stabilizing the economy and putting critical
pieces of legislation in place. The government has now embarked on a
range of second-generation reforms aimed at triggering sustained growth,
including improving the quality of regulations affecting the business envi-
ronment, and building institutions and capacity for implementation.

Legal and administrative framework

Serbia’s legal system is based on the civil law tradition of the former
Yugoslavia, with its foundation on the laws of the former Federal Republic
of Yugoslavia except for components superseded by the Constitution. As
provided under the Rules of Procedure of the Parliament, the principal
actors in the legislative process are the government, Members of Parliament,
the Assembly of the Autonomous Province of Vojvodina, and voters consti-
tuted in groups of at least 15 000. These actors have the right to propose and
amend laws, regulations and general acts. In addition, by government deci-
sion, the Council on Regulatory Reform, as part of the government, can
make recommendations to ministries for the adoption or amendment of
laws, regulations and general acts (Penev and Marusic, 2006).

All draft laws prepared by the government or its constituent bodies are
subject essentially to three levels of review before they are presented to the
Parliament for adoption. Figure 13.4 provides a summary of the process of
enacting laws proposed by the government (Penev and Marusic, 2006).

On the first level, the Rules of Procedure require that draft laws and acts
be reviewed for: constitutionality (by the Legislative Secretariat); budget
impact (by the Ministry of Finance); consistency with EU regulations (by
the European Integration Office); property rights and national obligations
(by the Public Attorney’s Office); and criminal implications (by the
Ministry of Justice). In 2004, the requirement for an RIA was added by a
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Source: Penev and Marusic (2006).

Figure 13.4  Serbia: rule-making process for laws proposed by the
govenment

Decision of the Government. The Council for Regulatory Reform is
charged with the responsibility for assisting ministries with the preparation
of RIAs and for reviewing the assessments for quality. The opinions pro-
duced by these reviews are included in the mandatory justification state-
ments, which are appended to drafts for consideration by the government.
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The General Secretariat of the government has responsibility for examin-
ing the submitted drafts to ensure that the requisite supporting documen-
tation and the draft conform to the requirements.

On the second level, the Committee of the Government with the relevant
competence for the law or act presented considers each draft and
makes a recommendation to the government for or against adoption. The
Legislative Secretariat is charged with reviewing laws or acts proposed by
the government for enactment by the Parliament. On the third level, the
competent committee of the Assembly reviews the draft proposal before it
can be sent to the floor for debate.

The levels of review outlined in the process above provide opportunities
for strengthening regulatory governance through the enforcement of com-
pliance with the requirements for regulatory quality and public consulta-
tion. However, this is contingent upon a fundamental shift in the culture of
regulation based on the old command and control approach. Within the
existing structure, it appears that there is considerable scope to circumvent
these requirements by expediting the passage of legislation or by following
an alternative legislative route outside of the government. In addition, it is
worth noting that the Regulatory Reform Council is a temporary body and
has not been effectively institutionalized or integrated into the rule-making
process.

Regulatory reform in Serbia

As noted in the preceding sections, since 2000 Serbia has undertaken a
series of economic and legislative reforms to stabilize the economy and to
improve the environment for doing business. The first wave of reforms
included administrative simplification measures, such as the amendment of
the Company Law to eliminate pre-registration inspections, and policy
measures such as tax reform, adoption (2001) and amendment (2003) of a
Law on Privatization, promulgation of the Law on Public Procurement in
2002, and the promulgation of leasing, collateral and concessions laws in
2003. A second wave of reforms has been launched with a strong focus on
effective implementation and deepening administrative simplification. In
2004, the Enterprise Law was promulgated and the Business Registration
Law was amended to harmonize the two laws and facilitate effective imple-
mentation. Similarly, the Law on Public Procurement was amended to
simplify and streamline further the implementing procedures and to
harmonize the law with related legislation.

As with the other SEE countries, Serbia does not have an explicit regu-
latory policy. However, the Regulatory Reform Council has been assigned
the task of preparing a regulatory reform strategy for review and adoption
by the government. This strategy is expected to incorporate and make
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explicit many of the elements that already exist as part of the rule-making
process and in the various procedures and practices within government,
thereby increasing the transparency of the legislative process, strengthen-
ing the public consultation mechanisms and increasing public access to
information. For example, while there is no formal forward planning
system for laws and acts, the ministers of the government are requested to
submit annual legislative plans for use within government. In the area of
public consultation, the Rules of Operation of the Government were
amended in 2004 to permit consultation on all laws at the discretion of the
proposing entity, except in cases where the proposed laws are intended to
change significantly the legal regime in areas of critical public interest.
Generally, the need for and extent of public consultation is determined by
the proposing entity and the relevant committee of the government
(Marusicet al., 2006).

CONCLUSIONS

Based on the close look at the experiences of BiH, Moldova and Serbia in
this chapter, it appears that governments, policy-makers and politicians in
the SEE countries increasingly share the view that regulatory quality is a
determinant of private investment and growth. Therefore, the focus on
improving the quality of regulations affecting the business environment is
increasing. The Investment Compact’s Ministerial Statement ‘Building a
New Environment for Private Investment in South East Europe’, !’ recog-
nized that ‘high quality regulatory governance guided by a comprehensive
and strategic policy is essential for strengthening the confidence of private
investors in the region’.

In the absence of explicit strategies for regulatory governance, the SEE
countries have adopted an opportunistic approach to regulatory quality —
building on administrative simplification initiatives and taking advantage
of opportunities to conform to international practice with the assistance of
international donors, the ‘pull’ of EU accession, and the need to comply
with international membership requirements (e.g., WTO). In general, they
have made considerable progress despite the constraints of politics, cap-
acity and resources for implementation.

When considered in the context of the OECD’s Recommendations on
Regulatory Quality, it is clear that no country in SEE fulfills the three crite-
ria of a regulatory governance framework — explicit policy, oversight body
at the center of government and a strategy for implementation. However, as
shown in Table 13.1, all of the countries in the region have in place elements
of such a framework. Most have implemented some combination of the
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regulatory quality tools with varying degrees of sophistication and ‘rigor’.
As civil law countries with a central administrative law framework, all of
these countries, including Moldova and Bulgaria, have institutions at the
center of government with some quality control function regarding the
review and promulgation of laws, legislative acts and regulations.

The case can be made that these countries have in place the building
blocks for regulatory governance frameworks. The challenge is to
strengthen and supplement these building blocks where feasible and to
introduce new institutions as necessary in order systematically to improve
regulatory quality. For example, as shown in the preceding sections, several
oversight bodies exist and carry out a review function in the rule-making
process in the SEE countries. These include the legislative secretariats, sec-
retariats of the government and government committees such as the
Collegium of deputy ministers/state secretaries in Macedonia or Serbia.
There is significant potential to strengthen substantially their role in assur-
ing regulatory quality. However, this would require a significant shift in the
culture of these bodies and possibly changes in their mandates. In the case
of Macedonia, an effort was made to link an ongoing public service reform
program with the fiscal review and the regulatory review function under the
General Secretariat of the government. This initiative was facilitated by the
ongoing change management program within the secretariat to achieve a
shift in the organizational focus to a proactive, quality paradigm in orga-
nizing the business of the government and ensuring coherence between the
proposals submitted for review with the policy goals and strategic priori-
ties of the government.

‘Institutional endowments’ (Levy and Spiller, 1995) influence in some
measure the frameworks for regulatory quality that are being established.
BiH provides a good example of this. Because of the complex legal and
administrative structure and weak policy coordination mechanisms at the
state and entity levels, the policy for regulatory quality is being developed
at the sub-national entity level. The Republika Srpska has initiated an
ex post review of business formalities and is moving to establish an ex post
review of business regulations and an explicit policy on regulatory quality.
This is likely to serve as model for the rest of the country. The BiH approach
contrasts with that of Serbia as well as Moldova, on the other hand, where
the institutional framework for regulatory reform is being set up at the
national level consistent with their legal and administrative mechanisms for
rule-making.

A similar view can be taken of the strategies for implementing the
nascent regulatory quality policies and the deployment of a range of tools
including public consultation and RIA. Most countries have employed an
evolutionary approach to regulatory reform, starting with administrative
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simplification and moving on towards systemic mechanisms, in order to
achieve sustained and deeper reforms and better-quality regulation. This
evolutionary approach is most likely a function of the political economy
as well as capacity and resource limitations. As noted earlier, the momen-
tum for applying the RIA methodology for ex post reviews of regulations
through the guillotine is increasing in the region. More than half of the
countries in the region have already launched guillotine reviews or are
planning to do so. In the case of RS in BiH, the guillotine is considered a
first step towards a systematic ex ante review and pressure for the next step
is coming from stakeholders in the private sector. Moreover, every
country in the region, with the possible exception of Montenegro, has
either already piloted the RIA or plans to introduce the RIA over the
long term.

Finally, it is worth noting that the broad experience of the SEE countries
is similar to that of the OECD countries where the regulatory reform was
part of a broader transformation to market-led growth and the regulatory
reform agenda was broadened to include the adoption of ‘explicit overar-
ching policies, disciplines and tools, tending to be more permanent than
episodic in nature’ (OECD, 2005). Regulatory reform is being integrated
with broader governance principles. For example, Box 13.2 summarizes the
sequencing of reforms and institution building in Italy and highlights some
of the issues faced during the process.

BOX 13.2 SEQUENCING REFORM — FIRST
STEPS IN ITALY

The emergence of a genuine regulatory quality programme in ltaly took
considerable time. In 1978, the Minister of Public Administration launched
a major review of the quality of public administration, including the regu-
latory management system. Based on his report, a second commission
recommended the assessment of ‘administrative impact of laws’, based
on the German Blue Checklist, and the establishment of a central unit to
monitor it. In 1986, the President of the Chamber of Deputies issued a cir-
cular containing rules and recommendations about language, structure,
quotation, modification, and repealing. A 1988 law created basic institu-
tions to improve regulatory management, such as the Department of
Legal and Legislative Affairs under the Prime Minister’s Office and the
de-legislation mechanism.

In the early 1990s, the most important reform of the Italian state since
1860 was launched, including a major review of the constitutional frame-
work through numerous initiatives, policies and programmes, supported
by six successive governments. Five major governmental policies stand
out concerning the reform of the state’s intervention in the economy,
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including privatisation, establishing new regulatory regimes and institu-
tions, and simplifying law on a broad scale; the management and control
of the public budget and civil service; the simplification of the public admin-
istration, procedures and controls; the ‘reorganisation’ and management
of the legal and regulatory system; and the balance between the centre
and sub-national governments.

In 1990, an administrative procedure law (Law 241/90) was issued, being
the main vehicle for regulatory simplification. The focus was on improving
the structure of each procedure by reducing steps in the procedures and
mechanisms that reduced the administration’s capacity to delay and forbid
action. The law complemented simplification with crucial provisions on the
rights of citizens and accountability mechanisms. In 1993 a second law
(Law 537/93) reformed institutions to simplify procedures, concentrating
efforts on reducing duplication of functions among ministries and govern-
mental bodies.

In 1997, under the ‘Bassanini laws’, the government launched a new
phase of regulatory reform, creating a process of continuing improvement
and the rebuilding of institutions. The reforms had two goals: to re-balance
the powers between the centre and the sub-national governments, and to
re-launch the administrative simplification policy based on a permanent
approach and a more aggressive reorganisation of regulatory reform. This
led to the introduction of more effective regulatory tools, such as consult-
ation mechanisms and RIA.

Source: OECD, 2005.

NOTES

A

Special thanks are due to Cesar Cordova-Novian for his comments on the paper and col-
laboration on Table 13.1.

Albania, Bosnia and Herzegovina, Bulgaria, Croatia, FYR Macedonia, Montenegro,
Romania, Serbia.

The Stability Pact was adopted in 1999 by 40 partner countries and organizations to
strengthen SEE countries and to support cooperation, sustainable development and
peace in the region.

© Jacobs and Associates, 2005.

Law on Basic Principles Regulating of Entrepreneurial Activity, 11 August, 2006.
Administrative regulations are paperwork and administrative formalities through which
governments collect information and intervene in individual economic decisions, OECD
(1997).

Washington Consensus reforms, including fiscal discipline, tax reform, financial liberal-
ization, openness to foreign direct investment, privatization, deregulation and secure
property rights.

The data presented in this table are drawn from the OECD 2004 survey and the
University of Manchester’s Centre on Regulation and Competition 2006 Regulatory
Governance survey.

The World Bank Group’s Foreign Investment Advisory Service (FIAS) has conducted
administrative barriers reviews in all SEE countries except Moldova. Various other
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donors have conducted supplementary diagnostic reviews and have provided implemen-
tation assistance in a number of areas.

10. Law on Transparency No. 52/2003.

11. Moldova: Law on Basic Principles Regulating of Entrepreneurial Activity.

12. In addition, the Government of the RS requested technical assistance from the Foreign
Investment Advisory Service (FIAS) of the World Bank Group and the United States
Agency for International Development (USAID).

13.  Government Decision No. 141 of 17 February, 2004.

14.  Government Decision No. 920 of 30 August, 2005: Monitorul Oficial # 126-128/1047 of
23 September, 2005; Government Decision No. 1030 of 3 October, 2005: Monitorul
Oficial # 132-134 of 7 October, 2005.

15. Signed in Vienna on 9 July, 2004.
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